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statutes. See Wash. Laws, 1909, ch. 16; Or. Laws, 1920, sec. 3772; (1921) 19 
Mich. L. Rev. 448. 

Master and Servant — Independent Contractor— Delegation of Duty Owed 
to Invitee. — The deceased, an employee of an independent contractor, while 
installing elevator doors in the defendant's mercantile building, was killed through 
the carelessness of the elevator attendant, an employee of another independent 
contractor, who operated the elevator for the defendant Held, (three judges 
dissenting) that the defendant was liable. Besner v. Central Trust Co. (1921) 
230 N. Y. 357, 130 N. E. 577. 

It is well settled that it is the duty of the owner of land to exercise reasonable 
care to keep the premises in a safe condition for the use of those present by express 
or implied invitation. 3 Shearman and Redfield, Negligence (6th ed. 1913) 1853. 
A person is an invitee when he is present for the benefit, or in the interest of, the 
owner or occupant, or when his presence is of mutual interest. Meiers v. Fred 
Koch Brewery (1920) 229 N. Y. 10, 127 N. E. 491; Coburn v. Village of 
Swanton (1920, Vt.) 109 Atl. 854. An employee of a contractor engaged to do 
work on the premises is regarded as an invitee. 1 Thompson, Negligence (1901) 
898; John Spry Lumber Co. v. Duggan (1898) 80 111. App. 394. As a general 
rule, an employer is not liable for the negligence of his independent contractor or 
the latter's servants. 14 R. C. L. 79. But if one is on the premises as an invitee, 
the duty of keeping the premises reasonably safe for use according to the invitation, 
cannot be delegated to an independent contractor. Curtis v. Kiley (1891) 153 
Mass. 123, 26 N. E. 421. Upon this principle the decision in the instant case seems 
sound since the deceased may well have understood that the owner of the building 
was holding himself out as having control of the elevator and that he could 
be relied upon to use due care in its operation. And since at the time of the acci- 
dent the deceased was engaged in the performance of the very purpose for which 
he was invited and in accordance with' the terms of the invitation as he understood 
them, the owner ought not to be allowed to delegate the duty to use reasonable care 
for his safety to an independent contractor. A more difficult situation would 
present itself .if the deceased were aware of the fact that the elevator were under 
the control of the independent contractor. It is problematical whether the owner 
would be liable under such circumstances. 

Master and Servant— Responsibility for Servant's Deviation or Depar- 
ture.— The defendant's chauffeur was ordered to go from the defendant's mill 
to some freight yards and to bring back some barrels of paint. After loading, 
he drove four blocks beyond the yard to his sister's house to give her some waste 
wood found at the yard. On the way back to the defendant's mill, and before he 
had passed the yard again, he negligently injured the plaintiff. Held, (three 
judges dissenting) that, even if the trip to his sister's house were a departure and 
not a mere deviation, he had reached a point, on the. return toward the mill, which 
brought him again within the scope of his employment, so as to render the master 
liable. Riley v. Standard Oil Co. (1921) 231 N. Y. 301, 132 N. E. 97. 

The wide conflict in this class of cases is not due to any uncertainty in the law, 
but -to constantly varying interpretations of the facts. For example, it is well 
settled that, when a chauffeur is "on a frolic of his own," i. e., without permission 
and for no purpose connected with his master's service, he takes out the car, the 
trip is a complete departure, and the master is not liable for any accidents 
occurring. Storey v. Ashton (1869) L. R. 4 Q. B. 476; Donnelly v. Yuille 
(1921) 197 App. Div. 59, 188 N. Y. Supp. 603; Colwell v. Aetna Bottle Co. 
(1912) 33 R I. S3i, 82 Atl. 388; contra, Quinn v. Power (1882) 87 N. Y. 535. 
It is as well settled that, when the servant is simultaneously doing his master's 



ioo YALE LAW JOURNAL 

and his own business, he is within the scope of his employment, and the master is 
liable. Patten v. Rea (1857) 2 C. B. (n. s.) 605; Clawson v. Pierce-Arrou 
Motor Car Co. (1921) 231 N. Y. 273, 131 N. E. 914; contra, Schoenherr v. 
Hart field (1916) 172 App. Div. 294, 158 N. Y. Supp. 388; (1920) 30 Yale 
Law Journal, 189. But where a servant starts out to do his master's business, 
and somewhere on the way deviates for his own purposes, some courts have held 
this as a departure absolving the master. Mitchell v. Crassweller (1853) 13 C. B. 
237; McCarthy v. Timmins (1901) 178 Mass. 378, 59 N. E. 1038. Others have 
called it a mere deviation, equivalent to doing the master's work irregularly or 
badly. Whimster v. Holmes ( 1914) 177 Mo. App. 130, 164 S. W. 236. The 
dividing line between a departure and a deviation is, of course, a difficult "question 
of degree." Storey v. Ashton, supra. The tendency is however, to consider even 
a departure only a deviation, if on the way back, — that is, as soon as the servant's 
own errand is at an end, and he begins to return — he is again performing his 
service. Barmore v. Vicksburg (1904) 85 Miss. 426, 38 So. 210. This is as 
extreme a view as that which regards the entire trip as outside the scope of his 
employment. Patterson v. Kates (1907, C. C. E. D. Pa.) 152 Fed. 481 ; 2 
Mechem, Agency (2d ed. 1914) par. 1907. The better view — a compromise 
between these two extremes — is that when the servant returns to that point, where, 
if he had not continued for a personal purpose, it would be considered a deviation 
and not a departure,, the master's responsibility reattaches. Dockweiler v. Amer. 
Piano Co. (1916, Sup. Ct.) 94 Misc. 712, 160 N. Y. Supp. 270. The principal 
case seems to reflect this better tendency. 

Property — Covenant Against Incumbrances — Effect of Easement Granted 
by Imperfect Deed. — The defendant conveyed land to the plaintiff with a covenant 
against incumbrances. A third person held a deed of an easement on the land and 
had made improvements while in possession. But the deed was unattested and 
unacknowledged and a statute rendered it invalid against the subsequent purchaser 
of the land. The plaintiff, having notice of the facts, sued for a breach of the 
covenant. Held, (three judges dissenting) that the plaintiff could recover. City 
of New York v. New York and South Brooklyn Ferry & Steam Transp. Co. 
(1921) 231 N. Y. 18, 131 N. E. 554. 

An incumbrance in a covenant against incumbrances is a burden on land 
depreciative of its value. 16 A. & E. Enc. Law, 158. A specifically enforceable 
contract against the grantor of which the grantee has notice is such. Cummins v. 
Beavers (1904) 103 Va. 230, 48 S. E. 891; Willoughby v. Lawrence (1886) 
116 111. 11, 4 N. E. 356; Clark, Equity (1919) sec. 86. The fact that the latter 
had knowledge of the incumbrance before accepting the deed does not release the 
former from his covenant. Huyck v. Andrews (1889) 113 N. Y. 81, 20 N. E. 581. 
Being a freehold estate, an easement can be granted only by deed. Cayuga Ry. v. 
Niles (1878, N. Y.) 13 Hun, 170. In equity, however, partial performance of 
an oral contract gives the claimant of the easement an equitable interest in the 
land. Wiseman v. Lucksinger (1881) 84 N. Y. 31. By statute, a subsequent 
purchaser is not bound by an unattested and unacknowledged grant of a freehold. 
N. Y. Cons. Laws, 1909, ch. 50, sec. 243. Even if such purchaser acts in bad 
faith and with notice. Chamberlain v. Spargur (1881) 86 N. Y. 603; Dunn v. 
Dunn (1912) 151 App. Div. 800, 136 N. Y. Supp. 282. But the grant is effective 
between the original parties. Strough v. Wilder (1890) 119 N. Y. 530. In the 
instant case the court held that, though the deed was invalid as a conveyance by the 
statute, partial performance in reliance on it bound the subsequent purchaser with 
notice and therefore that the covenant against incumbrances had been broken. 
The case depends entirely upon interpretation. If the subsequent purchaser is 
protected absolutely against all persons holding grants which lack the formal 



